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Control Over Exemption Clauses: 
A Comparative Synthesis 
GABRIELA SRALEY· 
In a COtnptJf'Gtitle eumiMtion of tec1r.niques employed by 
Mtiom to regulate the use of ezemption clauses, which limit 
cont,.act liability, Profellor 8kaZetl finds genef'Gl agreement 
tkat some degree of control must be ezerted, but great di-
tlersity in the manner in whick this is achietled. Upon an 
eumiMtion of setleraZ systems of controZ, the author dis-
cotlers tkat justice is best sertled when courts are granted 
wide discretion to atloid gitling ef/ect to suck clauses when 
their ope,.ation would produce an unretJIoMbZe or inequitable 
renUt. 
I. INTRoDUCTION. 
Commercial contracts often contain exemption· clauses. By 
these clauses, one contracting party seeks to prevent the other 
contracting party from imposing liability upon it for any neg-
ligent performance of its contractual duties.1 However, the 
enforceability of such clauses hinges initially upon the pre-
sumption that parties may freely contract away remedies other-
wise available to them at law. 
Assuming, therefore, that a particular legal system allows 
the inclusion of exemption clauses in contracts owing to the 
freedom of contract principle, such clauses may nevertheless 
con1tict with judicial notions of fair play and appropriate pub-
lic policy. For example, a court may deem it inequitable to 
allow an exemption clause to bar a party to a contract from 
• LL.K, Dr. Jur., Faculty of Law, Hebrew University of Jenualem. 
1 GA. A.. Coum, CONT1U.CTS § 1472 (1962 ed.). 
11 
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suing for damages stemming from negligent performance of a 
contractual duty when the clause was imposed on the injured 
party as a manifestation of the other party's radically greater 
bargaining power.2 Thus, in such settings, freedom of con-
tract may sharply conflict with perceived notions of public 
policy and fairness. 
Viewed in this light, when issues regarding the enforceabil-
ity of exemption clauses are raised, two interrelated questions 
confront every legal system. The first issue is whether the 
system will presume that such clauses are prima facie valid. 
To the extent that such clauses are not ipso facto enforceable, 
the second issue - the proper degree to which use of exemp-
tion clauses should be limited - is brought into play. 
This article surveys the treatment accorded exemption 
clauses in a variety of existing legal systems. As will be dem-
onstrated, each system assumes that at least some limitations 
should be applied to the enforceability of exemption clauses. 
Moreover, three related issues will be discussed: (1) the type 
of control over exemption clauses deemed acceptable in each 
legal system; (2) the type of authority considered appropriate 
to control the enforceability of exemption clauses; and (3) the 
proper test for determining when control over exemption 
clauses is needed. It will be submitted that while imposing 
limitations on the use and enforceability of exemption clauses 
may abridge somewhat the freedom of contract concept, such 
control, paradoxically, may be necessary to preserve the re-
mainder of freedom of contract.8 
II. ENGLISH LAW. 
A. Pre-1979 Statutory Limitations 
Prior to 1973, statutory control of exemption clauses in 
Great Britain took two forms. First, some statutes completely 
prohibited the inclusion of exemption clauses in certain types 
28ee, e.g., Htl1&ftiftgBtm ". Bloomfield MotorB 1fto., 75 A.LA 2d (1960). 
8 CI. G. Eorai, "The 'Validity of Clauses Excluding or Limiting Liability," 
(1975) 28 A.J.C.L. 215, 216, 228 tit Beg. 
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of contracts.4 Second, other English statutes required particu-
lar contracts to contain obligatory terms whose provisions 
could not be avoided by the inclusion of an exemption clause.1I 
B. Post-19'lB Statutory Limitations 
The effect accorded exemption clauses in Great Britain, which 
varied depending on the subject matter of the contract, led to 
confusion respecting the proper status of such clauses. In 
response to this confusion, the Law Commission recommended 
certain changes in the law which clarified the position of ex-
emption clauses.' The Commission's recommendations were 
partially adopted by the House of Commons in enacting the 
Supply of Goods (Implied Terms) Act of 1973. 
The Supply of Goods Act draws two major distinctions for 
the purpose of determining the validity of exemption clauses.' 
First, the Act distinguishes between those terms which will 
be implied in contracts respecting title, and those terms which 
will be implied in contracts respecting all other transactions.8 
Second, the Act distinguishes between those terms which will 
be implied in contracts for consumer sales and those which will 
be, implied in commercial contracts.1I Moreover,the Act ex-
,. The inclusion of exemption clauses were expressly forbidden in contracts gov· 
erned by the Carriage of Goods by Sea Act, 1971, Schedule, Article III, (8); Road 
Tra1D.c Act, 1960, § 151; Carriage by Air Act, 1961, Schedule I, Article 23; Com· 
panies Act, 1948, § 205; Building Societies Act, 1939, § 14; Solicitors Act, 1957, 
§ 60(4); Law Reform (Personal Injuries) Act, 1948, § 1(3); Transport Act, 
1962, § 43(7); Contracts of Employment Act, 1963, § 1(3); Employers' Liability 
(Defective Equipment) Act, 1969, § 19(2). 
II 8ee, for example, the terms implied in contracts by the Hire·Purchase Act, 
1965, U 17(1),18(3),19(2),29(3). 
'8ee LAw CoXXISSION, No. 24, "Exemption Clauses in Contracts, First Report: 
Amendments to the Sale of Goods Act, 1893." 
, 866 § 55 of the Sale of Goods Act, 1893, as amended by § 4 of the Supply of 
Goods (Implied Terms) Act, 1973. 
8Id. 
II The Act defines a consumer sale thusly: a sale of goods (other than a sale 
by auction or by competitive tender) by a seller in the course of a business where 
the goodl-
(a> are of type ordinarily bought for private use or consumption; and 
(b> are sold to a person who does not buy or hold himself out as buying them 
in the course of a business. 
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pressly voids any contractual clause purporting to exempt the 
seller from any of the title provisions of the Act. In the con-
text of consumer sales, the Act voids any attempt to exempt a 
contract from the provisions of the Act respecting sales by 
description or implied undertakings as to the quality or fitness 
of goods. In contrast, an exemption clause in commercial con-
tracts is deemed unenforceable only insofar as it is shown to 
be not "fair and reasonable to allow reliance on the term." 10 
The Act further provides guidelines for determining whether 
reliance on an exemption clause should be deemed fair and 
reasonable.ll 
This examination of the treatment given exemption clauses 
in England reveals that two differing types of control are exer-
cised over such clauses. On one hand, the English scheme em-
ploys purely statutory means to avoid the operation of ex-
emption clauses included in consumer sales contracts. On the 
other hand, the English scheme employs purely JudiciaZ means 
to determine the validity of exemption clauses included in com-
mercial contracts. 
The legislative intervention in this area aptly promotes a 
long-felt need. This need stems from the fact that the adverse 
effects brought about by exemption clauses are felt primarily 
by consumers lacking sufficient bargaining power to restrain 
large corporations from imposing exemption clauses upon them 
as a condition for making a sale. In this light, the pre-1973 
scheme ill served the interests of consumers, since the law re-
specting exemption clauses varied widely depending upon the 
(~ 55(7) of the 1893 Act as amended by ~ 4 of the 1973 Act). These statutory 
provisions relate only to the sale of goods. Corresponding provisions are prescribed for 
hire-purchase contracts in ~ 12 of the 1973 Act. For a discussion of a similar 
"victim-oriented" approach which prevails in Sweden, see G. Eorsi, supra n.1, 
p.219. 
10 § 55(4) of the Sale of Goods Act, 1893 as amended by Supply of Good. 
(Implied. Terms) Act, 1973. 
11 These guidelines are set forth at § 55(5) of the Sale of Goods Act, 1893. 
Among the matters mentioned are the relative bargaining positions of the con-
tracting parties and the knowledge of the buyer of the existence and extent of the 
exemption clause. 
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precise nature of the transaction. In contrast, the 1973 Sup-
ply of Goods Act draws a sharp distinction between consumer 
sales contracts and other regular commercial contracts. This 
distinction is based on the presumption that while individual 
consumers rarely possess the bargaining power to change the 
terms of consumer sales contracts, commercial contracts more 
often are between parties of equal bargaining power. Conse-
quently, the Act reflects this presumed inequality in the con-
sumer sales sphere by expressly voiding exemption clauses 
with respect to the liabilities imposed on consumer contracts 
by sections 13-15 of the Sale of Goods Act. This absolute 
avoidance provision has the beneficial effect of providing cer-
tainty and simplicity with respect to the enforceability of 
exemption clauses in the consumer sales area. In contrast to 
the presumptions in the consumer sales area, the presumed 
equality of bargaining power in the commercial contracts sphere 
is reflected by the Act's requirement that the operation of an 
exemption clause in this area can only be prevented by a show-
ing that reliance on the clause is unreasonable in the particular 
situation before the court. 
A significant change brought about in England by the Sale 
of Goods Act is the broadening of judicial control over exemp-
tion clauses beyond the consumer sales area into the commer-
cial contract context.12 Moreover, the test applied-whether 
reliance on the exemption clause is fair and reasonable under 
the circumstances - is flexible and convenient, with the result 
that much is left to the discretion of the court.13 
In view of the changes brought about by the Supply of Goods 
Act, English law is now in the midst of giving statutory ex-
pression to practical conclusions respecting the impact of ex-
emption clauses in the absence of a uniform system of control 
12 Opinion was divided among the members of the Commission as to whether to 
extend control over exemption clauses in commercial contracts. For the arguments 
both favoring and rejecting this extension, see the LAw COMMISSION REPORT supra 
n.6, paras 108·09. 
13 See text at notes 19-24 infra, for an expanded discussion of the application of a 
l'eliRonahleness test. 
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over such clauses. The publication and adoption of the rec-
ommendations of the Law Commission regarding exemption 
from liability for negligence and exemption clauses in con-
tracts for services should eventually lead to an extension of 
statutory control over all types of exemption clauses. Although 
exemption clauses in contracts for the supply of goods under 
the Sale of Goods Act and the Hire Purchase Act are merely 
a beginning, it is submitted that the introduction of control, 
is a first step towards a comprehensive and systematic regu-
lation of exemption clauses. 
C. The Application of Direct Judicial Control 
The Act of 1973 exemplifies a rational approach to clarifying 
a once highly confused area of English law. The approach 
adopted in the Supply of Goods Act should release the Eng-
lish courts from the necessity of resorting to legal fictions in 
attempting to avoid the operation of an obviously onerous ex-
emption clause. Prior to 1973, English law had no grounds for 
the open and direct exercise of judicial control over exemption 
clauses.' This situation stemmed from two factors. First, the 
English courts lacked general statutory authority to avoid 
exemption clauses except in limited instances. Second, although 
the English judiciary arguably had sufficient power to invali-
date exemption clauses on public policy grounds14 for lack of 
reasonableness, the English courts failed to do so.1II This re-
luctance to intervene to avoid the operation of exemption clauses 
on public policy grounds was consistent with the English courts' 
conservative tradition of adhering to fixed, recognized cate-
gories of public policy.16 Thus, the courts refused to create 
a new category of "unreasonableness" as a ground enabling 
14 Cf. John Le.e 4' 80ff, (Grantham) v. RaiZway Ea:ecuti1Je, 2 All E.R. 581, 584 
(1949) (per Dunning, J.): "There is the vigilance of the Common Law which, 
while allowing freedom of contract, watches to see that it is not abused." 
1118ee, e.g., (hand Trunk Railway Co. of Canada v. Robinson, A.C. 740, 747 
(1915) j Ludditt v. Ginger Coote .Airways Ltd., A.C. 233, 242 (1947). 
168ee Cmcsunu: & FlJ'OOT, LAW OF CONTRACT at 314 (7th ed. 1969). 
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judicial intervention in the exemption clause area.IT Moreover, 
there is no indication that they will do so in the future. IS Thus, 
any future change in judicial attitude in this regard will most 
likely be the result of express statutory authorization. 
D. The Evolution of the Statutory Test of Reasonableness 
Prior to 1973, while the English courts did not possess gen-
eral power to directly control exemption clauses, they did have 
limited statutory authorization to interfere in the operation 
of "unreasonable" contractual provisions. Section 7 of the 
Railway and Canal Traffic Act of 1854,19 for example, first in-
troduced the terminology of reasonableness into the exemption 
clause area by empowering the courts to void any provision 
in a contract for the carriage of goods by rail that was not 
"just and reasonable." 20 Decisions in cases involving this sec-
tion developed one of the important tests for determining rea-
sonableness: whether there existed a fair alternative to the 
existing contractual terms and parties.21 A provision employ-
17 Bee, e.g., Faramus v. Film Artists' Association, 1 All E.R. 636, 650-652 
(1963) whieh noted, however, that when faced with contracts in restraint of trade, 
courts will make use of public policy to avoid unreasonable terms. Bee also Turpin, 
"Tied Garage8 and the Public Intere8t," CAMB. L.J. 104 (1967), which discuBBel 
control over freedom of contract of large corporations by application of a rea-
sonableness standard. 
18 Cf. Treitel, "EzcZUBi01l Clause8-Po8sible Beform8," J. Bus. L. 200, 204 
(1967). 
19 Repealed by the Transport Act, 1962. 
20 These requirements of justice and reasonableness are cumulative, like that 
of the incorporation of the exemption in a written document, whieh is beyond the 
scope of this article. Bee KAHN-FBEUND, THE LAW OJ' CAIlRIAGE BY INLAND TUNS-
POBT, p. 212 (3rd ed. 1956, London). 
21 Under this test, of whieh the conceptual roots lie in the contractual notion of 
consideration, and which received the approval of the Lords in Peek v. North Btat! 
Bly., 10 H.L.C. 473,510,11 E.R. 1109 (1863), an exemption clause may be recognized 
if it forms part of a contract in which the price is reduced in consideration for taking 
the risk. The choice between a cheaper contract containing the exemption and a 
dearer one without the exemption is treated as reasonable when the reduction in 
price is substantial and is reasonably proportionate to the additional risk taken. 
In Peek, it was held that the high cost of insurance was a deterrent and therefore 
the alternative was not bOM fide and the exemption clause unreasonable. The 
existence of a fair alternative will support the presumption that the contractual 
arrangements are reasonable and the exemption valid provided there is some 
indication that the contract was entered into freely. Of. CZn.rke v. We8t Ham 
18 BOSTON CoLLEGE INTERNATIONAL & COMPARATIVE LAW JOtlltNAL [Vol. 1, No. 1 
ing a reasonableness standard for contractual terms was also 
contained in the Solicitors Act of 1957.22 Two sections of this 
latter Act gave the courts broad discretion in determining the 
fairness and reasonableness of agreements respecting remu-
neration of solicitors. 
In addition to the provisions in the Supply of Goods Act 
respecting exemption clauses in the commercial contracts con-
text, a reasonableness test is applied for controlling exemption 
clauses by section 3 of the Misrepresentation Act of 1967. Sec-
tion 3 of this Act provides that a contractual provision ex-
cluding or restricting (any) liability for misrepresentation, 
or, similarly, any remedy arising out of misrepresentation, 
"shall be of no effect except to the extent (if any) that ... 
the Court may allow reliance on it as being fair and reason-
able in the circumstances of the case." 28 
According to the terms of section 3, the test of reasonable-
ness is applicable only to the appropriateness of allowing reij.-
ance on the exemption clause in question. This section thus 
differs from other statutory provisions which link the require-
ment of reasonableness to the substance of the clause itself. 
However, the section 3 statutory approach is similar to the 
provisions of the Supply of Goods Act of 1973 relating to im-
. plied terms. The significant difference in these two approaches 
lies in the contractual stage at which the reasonableness test 
applies. On the one hand, the test of reasonableness estab-
lished by section 3 of the Misrepresentation Act determines 
Corporation, 2 K.B. 258 (1909), where the limitation of liability of a carrier for 
physical injury was avoided because of absence of alternative, though not in reli-
ance 011 the said ~ 7. See also Manchester, Sheffield By. v_ Brown, 8 App. Cas. 703, 
710-711, 718 (1883) in which it was held that an exemption clause in a contract of 
carriage was reasonable within the framework of ~ 7 since there was an alternative 
in sending the goods (fish) at a lower charge, the carrier assuming liability of a 
public earrier, or at a higher charge, the sender taking on the risk. 
22 Solicitors Act, §§ 57(4) and 61(2). Cf. § 60(4) therein, which avoids entirely 
the validity of a clause exempting a solicitor from negligence. 
23 § 3 of the Misrepresentation Act thus has broader application than § 7 of 
the Railway and Canal Traffic Act of 1859, discussed at n.19 supra, which applies 
only to carriage contractS, and § 2-302 of the U.C.C., disCUSBed at n.25-34 ;''A!'ra, 
which applies only to contracts for the sale of goods. 
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the validity of the exemption clause at the time the plea of 
unreasonableness is raised. On the other hand, the approach 
adopted by the consumer sales portion of the Supply of Goods 
Act determines the validity of an exemption clause at the time 
the contract was made. The beneficial aspect of the approach 
adopted by section 3 of the Misrepresentation Act is that it 
gives courts wide discretion to consider the circumstances sub-
sequent to the time the contract was made in determining 
whether the exemption clause is valid, since the test for rea-
sonableness is applied retrospectively. This latter approach, 
it is submitted, achieves greater justice than the alternative 
Supply of Goods approach, which is directed solely at the ex-
emption clauses' reasonableness when made. This conclusion 
stems from the fact that in many cases no moral defect is to 
be found in the exemption provision as such, but rather is the 
result of the subsequent reliance placed upon it. Nevertheless, 
the approach taken by section 3 has the adverse effect of in-
creasing the element of business uncertainty, since it is often 
difficult to predict subsequent events when initially drawing up 
a contract. 
The scope of section 3 requires examination in two different 
respects. First, it embraces all contracts, and is thus broadly 
applicable to all cases of contractual misrepresentation. Sec-
ond, by dealing exclusively with exemption clauses in the mis-
representation context, it thus does not reach the more usual 
clauses exempting a party from liability as a consequence of 
its breach of contract. 
In contrast to the Supply of Goods Act, section 3 does not 
contain gmdelines for exercising judicial discretion to deter-
mine whether an exemption clause is fair and reasonable. Not-
withstanding this lack of guidelines the amount of permissible 
judicial discretion is presumably wide and thus may be exer-
cised not only to annul or uphold the clause in question in its 
entirety but also to so restrict and confine the clause's appli-
cation as to render reliance upon the exemption clause fair 
and reasonable. Each case is therefore dealt with on its own 
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facts and no general rules of guidance can be deduced. It 
would nevertheless be reasonable to assume that in exercising 
discretion, the courts will give due weight to the degree of 
fault borne by the person making the misrepresentation and 
the relative bargaining power of the parties to the exemption 
clause.2' 
m. AMERICAN LAw. 
A. Introduction 
In the United States, many state courts have shown little re-
luctance in avoiding the operation of exemption clauses.211 Fur-
thermore, sections 574 and 575 of the RESTATEMENT OF CON-
TRACTS provides that exemption clauses may be deemed illegal 
in certain circumstances and, further, delimits the area in 
which the principle of freedom of contract operates. In prac-
tice, however, this increasing trend towards exercising judicial 
control over exemption clauses so as to avoid their operation 
has led to differing results in cases involving similar facts. 
This result, in turn, created a need for express statutory au-
thorization and guidelines enabling the courts to interfere when 
faced with unjust contractual provisions. This statutory au-
thorization is provided by section 2-302 of the Uniform Com-
mercial Code. Section 2-302 invalidates "unconscionable" con-
tractual provisions, including exemption Qlauses. The Code 
defines unconscionability by reference to both the circumstances 
of the case28 and the needs of commerce.2T 
24 See ATIYAH & TREITEL, "Miarepre8entation .dc' 1967," 30 M.L. REV. 369, 
379-85 (1967), who sharply criticize § 3 for its commissions and omissions BJl,d 
foresee a short life for it. 
211See, e.g., Henning8en v. Bloomfield Motor8, 75 A.L.R. 2d. 1 (1960). See also 
generally the praise of American case law in Zw v. MAZIAR, 17 P.D. 1319, 1328-32 
(1963) by Israeli Judge Silberg. 
28 The term "unconscionability" awakens among English lawyers concepts of 
the law of equity. Indeed, it may be argued that § 2-302 adds nothing to American 
law since equity accords the judges the power to control unconscionable conduct. 
See I, A. CoRBIN, CONTRACTS § 128 (1962 ed.) and Baker, "The Freedom to Con-
tract without Liability," (1971) 24 Curro Leg. Prob. 53, 77. Although in Campbell 
SOUp8 Co. v. Yen', 72 F; 2d 80 (1949) it was accepted, in the framework of an 
aetion in equity, that a term in a standard eontraet was uneonscionable, closer 
1977] EXEKPTION CLAvus 11 
B. Section 2-902 of the U.O.O. 
Section 2-302 typifies the important but controversiall8 in-
sistence on the existence of reasonableness, fairness and con-
scionability when the use of exemption clauses is employed. 
Section 2-302 provides that 
if the court as a matter of law finds the contract or any 
clause of the contract to have been unconscionable at the 
time it was made the court may refuse to enforce the con-
tract, or it may enforce the remainder of the contract with-
out the unconscionable clause, or it may so limit the appli-
cation of any unconscionable clause as to avoid any uncon-
scionable result. 
Discussion of section 2-302 calls for a number of preliminary 
observations. While the U.C.C. has been adopted in fifty states, 
two of these states - California and North Carolina - have 
omitted the unconscionability section. Moreover, since this 
section appears only in the Article of the Code respecting the 
sale of goods, its provisions operate only in this context. Fi-
nally, this section does not deal merely with exemption clauses, 
but instead addresses all contractual provisions alleged to be 
unconscionable in effect. Unconscionability is an obscure term, 
and the U.C.C. leaves the definition and delineation of this 
term to the broad discretion of the courts. While the section 
does not mention standard contracts specifically, it is usually 
assumed that its provisions extend to such "boilerplate" con-
tracts, primarily because unconscionable exemption clauses fre-
quently appear in such contracts. This conclusion is amply 
supported by the history of section 2-302, which in its original 
examination of the judgement shOWl that the court there did not hold the 
unconscionable clause to be invalid but merely refused to enforce it out of equitable 
considerations. 
17 Bee BOLGAB, II The Contract 01 .A.dhesion: .A. Comparison 01 Theory and 
Practice," 20 A.J.C.L. 53, 70, 73-75 (1972). 
18 In his wide·ranging article on § 2-302, II U ncofl8cicflability and the Code -
The Emperor's New Cause," (1967) 115 U. PA. L. REV. 485, Professor Left' notes 
the existence of more than 130 Notes and articles on the section. Bee DEWBY, 
II Freedom 01 Contracts: Is It BtiZZ ReZevant! ". 31 OHIO L. J. 724, 760-66 
(1970). 
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form applied solely to standard contracts.1II The draftsmen of 
the section properly assumed that in the appropriate circum-
stances, an unconscionable clause could be isolated from the 
rest of the contract, thus leaving the remainder of the contract 
in force.3o 
The unconscionability section is a catch-all provision designed 
to embrace all matters and instances not covered by the gen-
eral net of the Code. Thus, its significance cannot be properly 
gauged by considering it in isolation. Since it appears in the 
company of sections concerned with the sale of goods, referring 
directly to exemption clauses, the unconscionability provision 
seems to constitute a special and superior law. 
Two other sections of the Code lay down rules for controlling 
exemption clauses. Section 2-316 deals with the exclusion or 
modification of warranties. Its terms support the principle of 
freedom of contract, but introduce a formal requirement into 
this context by requiring that when a contract contains an ex-
emption from liability clause, its existence must be made con-
spicuously apparent. Section 2-719 allows contractual modifi-
cation or limitation of remedies available for breach of con-
tract, but employs a standard of unconscionability to ensure 
the availability of at least mjnjmum adequate remedies.81 
C. Construction of U.C.C. 2-302 
In explaining the scope of the unconscionability section, the 
drafters of the U.C.C. noted 
This section is intended to make it possible for the courts 
to police explicitly against contracts or clauses which they 
:find to be unconscionable . . . This section is intended to al-
low the court to pass directly on the unconscionability of the 
29 Bee "llfW0ft8cioflGble Contract' under the llCC, II 109 U. PA. L. REv. 401, 
·103 (1961). 
80 For a possible alternative approa.eh to that adopted by the U.C.C., ,ee B. 
CooTE, EXCEPTION CLAUSES at 17 (London, 1964) j J. H. BAED, "The Freedom 
to Contract without Liability," (1971) 24 CUD. LEG. PB.OBS. 53,54·6. 
81 Cf. "Limitatiof18 on Fre,edom to Modify Contractual Bemedie" II U.C.C., CON-
SOLIDATED LAWS BDVICE, ·UNll'OB.M LAws COMMENT, pp. 1-51 (1963) j 72 YALB L. J. 
723. 
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contract or particular clause therein and to make a conclu-
sion of law as to its unconscionability. The basic test is 
whether in the light of the general commercial background 
and the commercial needs of the particular trade or case, the 
clauses involved are so one-sided as to be unconscionable 
under the circumstances existing at the time of the making 
of the contract . . .. The principle is one of the preven-
tion of oppression and unfair surprise . . . and not of dis-
turbance of allocation of risks because of superior bargain-
ing power. 
23 
A question which may fairly be asked whether there exists 
any substantial difference between "prevention of oppression 
and unfair surprise" on the one hand and "disturbance of 
allocation of risks because of superior bargaining power" on 
the other. The use of superior bargaining power leading to a 
shifting of the risks may result in unfair oppression. Thus, 
while these two formula may be semantically disparate, the 
boundary between them cannot be easily demarcated with con-
vincing clarity. The only thing which can be said with cer-
tainty is that the section does not permit the fact of an absence 
of equal bargaining power to be used as the sole predicate for 
avoiding the operation of an exemption clause. 
Reference to § 2-302 was made by the New Jersey Supreme 
Court in Henningsen v. Bloomfield Motors.al In Henningsen, 
the court was confronted with an allegedly unconscionable 
exemption clause in a standard contract entered into with an 
automobile manufacturer which released the seller from all lia-
bility other than that of replacing deficient spare parts. The 
plaintiff was injured when his new automobile broke down com-
pletely after a mere 400 miles. In his action on the implied 
warranty of merchantability, plaintiff was awarded damages 
for his bodily injury notwithstanding the existence of the ex-
emption clause. The court's·· decision was predicated on its 
finding that the exemption clause violated public policy and was 
therefore void. Although the U.C.C. unconscionability provi-
sion was not in force in New Jersey at the time of the litiga-
R2 7;; A.L.R. 2d. 1 (1960). 
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tion, the court did cite this provision in reaching its decision.1I 
This factor has led subsequent courts to refer to the Hemaing-
sen decision in construing the meaning of U.C.C. § 2-302. One 
view has interpreted H etmingsen as being based primarily upon 
the unequal bargaining power of the parties involved, and from 
this fact maintains that the existence of unequal bargaining 
power is a necessary condition to triggering the operation of 
this section." This view, however, is subject to telling criti-
cism. Contrary to the view that the existence of unequal bar-
gaining power was dispositive of the result in Hetmingsen, it 
is submitted that the decision is based on grounds more nar-
row than those embodied in section 2-302. This conclusion 
follows from the fact that section 2-302 applies even to in-
stances of injustice not so extreme as to be voidable for reasons 
of public policy. Moreover, the seemingly more correct view 
of section 2-302 is that inequality of bargaining power is ir-
relevant to the proper resolution of cases challenged under 
this section. Lending further support to this conclusion is that 
although judicial hostility toward exemption clauses may be 
groundf:d in considerations of protecting the consumer, the sec-
tion is also applicable to ordinary commercial contracts . 
. D. Criticism of U.C.C. 2-90fJ 
The main problem with section 2-302 arises in determin-
ing how to apply it to concrete factual situations. Professor 
Leff sharply criticises this section, emphasizing its defective 
drafting and describes it as a section that says nothing with 
words. His central argument is that "the draftsmen failed 
fully to appreciate the significance of the unconscionability con-
cept's necessary procedure-substance dichotomy, and such fail-
aa 8.. VON RJPl'J:L, II Th. COt&trol 01 BsetnptiOt& ClGu .. ," 16 I.C.L.Q. 591, 
609 (1967) • 
.. "Barpinfng Power and UnconacionabUit7: A Bunestecl Approach to uee, 
.2-302," 114 U. PA. L. REv. 398 (1966). CI. lVillitJfM v. lVIJZJcer-2'1totncu FU""tur. 
Co. (1965) 350 F. 2d 455. In this ease, however, the elements of aurpriae and lack 
of knowledge of the uemption clause on the part of the consumer were alIo 
emphaIiaecL 
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ure is one of the primary reasons for sec. 2-302's final amor-
phous unintelligibility and its accompanying commentary's final 
irrelevance. " 811 
The principal criticism is thus directed at the section's ob-
scurity. This obscurity, it is argued, conceals a serious threat 
to commercial stability. Supporters of the provision, in con-
trast, regard the section's ambiguity as an advantage.ss Ac-
cording to this latter view, the section provides a basis for 
creative judicial activity: the courts applying it do not have 
to torture its language to arrive at a just result, and can thus 
achieve that end by utilizing the section's flexible criterion, 
adapting it both to commercial needs and to the situation of 
the parties immediately concerned. 
The author does not presume to resolve the controversy. 
However, discussion of the section reveals the problematic na-
ture of a legislative scheme granting broad discretion to the 
judiciary in order to control the content of contractual provi-
sions. On one hand, express statutory powers set forth in un-
equivocal terms effectively prescribe the domain of freedom of 
contract and accordingly restrict judicial discretion. On the 
other hand, judicial powers expressed in broad, vague terms 
invite the criticism that certainty and stability in business mat-
ters are prejudiced by the court's power to remake contracts 
and, moreover, encourage needless litigation. The resulting 
conflict typifies one aspect of the clash between dynamic and 
static certainty in contractual relations. To establish fairness 
and conscionability in contractual transactions the courts must 
strike a balance between maintaining freedom of contract while 
simultaneously guarding against the possibility that allowing 
exemption clauses will make a sham of freedom of contract 
owing to the exercise of superior economic power. 
81iA. LEJT, "UnconscwnabiZity and the Coae-Emperor'a New ClaUle," 115 
U. PA. L. REV. 485,488 (1967). 
8S 8ee, e. g., ELLINGHAUS, "In Defenc,e of Unconscionability," 78 YALE L. J. 
757, 759-761, 763 (1969). 8ee auo "Unconscionable Sales Contracts and the UCC, 
§ 2-302, " VAL. U. L. REV. 583. 
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ID. CONTINENTAL LAW. 
A. German Law 
In contrast to the American approach, the English approach, 
according different treatment to ordinary contracts as con-
trasted with standardized "boilerplate" contracts, is employed 
in Germany.8T Control over exemption clauses in Germany is 
confined to the latter instances. To this end, the Supreme Court 
in Germany makes use of the general provisions of section 138 
of the B.G.B., which avoids every juridical act contra bonos 
mores. This section is utilized to avoid exemption clauses in 
standard contracts which result from the abuse of economic 
monopoly. Furthermore, section 242 of the B.G.B. imposes a 
duty of good faith performance of contractual obligations. In 
relation to standard contracts, good faith is interpreted as 
meaning the existence of a fair and just balance between the 
parties' interests. Section 242 seemingly provides the courts 
with a more effective mode of control than does the contra bonos 
mores provisions of section 138. The decisions of the Federal 
Supreme Court have resulted in a flexible formula which is 
nevertheless more specific than the obscure concepts found in 
the Uniform Commercial Code in the United States. The result 
. has been to make the validity of standard contracts dependent 
on the degree such contracts depart from the existing disposi-
tive rules worked out by the Supreme Court regarding jus-
tifiable contractual provisions for a variety of circumstances. 
The practical significance of using dispositive rules of law 
rather than the freedom of contract principle as the starting 
point for determining the validity of a standard contractual 
provision is that the burden of proof shifts from the party 
contesting the validity of an exemption clause to the party 
87 Cf. POWELL, "Good Faith in Contract,," 9 CUR. LEG. PROBS. 1, 16-25 (1956); 
LENHOI'I', "Contract. of Adhelion and the Freedom of Contract: A Comparativll 
Study in the Light of American and Foreign Law," 36 TUL. L. REv. 481, 486-89 
(1962); MILLNER, "ContrGlt, in Contract and Tort," 16 CUR. LEG. PROBS. 68, 11 
(1963); N. 8. WILSON, "Freedom' of Contract and Adhesion Contract,," 14 I.C.L.Q. 
112, 119 et seq. (1965);' V. BOLGAR, "The Contract of Adhelion: A CompaNo" 
of Theory and Practice," 20 A.J.C.L. 53 (1912). 
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relying upon it, who, in turn, must justify its departure from 
the relevant dispositive rule.Bs 
This very brief survey of German law in the present context 
would be incomplete without mentioning that considerations 
of public policy have been found to warrant the elevation of 
certain B.G.B. sections from the rank of jus dispositivum to 
that of jus cog ens, as well as sustaining the prescription of re-
lease from liability for willful conduct in section 276(2). 
B. French Law 
In line with the approach adopted by English and German law, 
French law controls exemption clauses only in the context of 
standard contracts. The prevailing view in France is that 
the abuse of economic power by means of standard contracts 
calls' for vigorous legislative intervention. However, since 
French law lacks an overall statutory system regulating the 
use of exemption clauses, the task of controlling their use often 
falls upon the courts. One principle which can be distilled from 
French judicial decisions is that exemption from liability 
clauses will not be permitted to prevent the imposition of lia-
bility for gross negligence and bodily injury occasioned by 
negligence. In other cases, as, for example, instances where 
liability is sought to be attached for negligent damage to prop-
erty, an exemption clause is permitted to have limited force, 
resulting usually in merely shifting the burden of proof of 
sustaining the clause's reasonableness to the defendant. 
The approach adopted by the French to the problem posed 
by exemption clauses is consistent with the prevailing attitude 
in French law that the rules governing tort liability are in-
herently part of public policy and therefore jus cogens. More-
over, section 1134(3) of the Code Civil also prescribes a good 
faith requirement in the performance of a contract, which has 
been construed as further justifying judicial refusal to enforce 
onerous exemption clauses. 
88 See the authorities cited id. 
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IV. ISRAELI LAW. 
A. Statutory Control 
In Israel, the dominant factor in determining the validity of 
an exemption clause hinges on the effect of various statutory 
provisions. Thus, freedom of contract has been subordinated 
in many areas to statutory regulation respecting permissible 
contractual terms. Notwithstanding this fact, Israeli courts 
require that the legislature must have clearly indicated its 
intention to supervene the freedom of contract principle prior 
to denying private parties the power to prescribe their own 
terms. In the exemption clause context, legislative control of 
such clauses in Israel arises from two sources: the direct nega-
tion of their validity in many circumstances," and the manda-
tory inclusion of certain statutory provisions in contracts.40 
1. JUDICIAL CONTROL PRIOR TO THE CONTRACTS (GENERAL PARTS) 
LAW OF 1973. 
For half a century before the enactment of current Israeli 
statutes in 1973, section 64(1) of the Ottoman Civil Procedure 
Code cQntrolled the validity of exemption clauses in Israel.u 
This section provided for both freedom of contract and cer-
tain limitations upon that freedom. Section 64(1) recognized 
the validity of all proper contracts for value between the par-
ties so long as the contract was not in conflict with any specific 
law and, further, not in conflict with public morality and public 
order. 
Today the same idea respecting the principle of freedom 
of contract and specific limitations thereon is embodied in sec-
tions 24 (the principle) and 30 (the limitations thereon) of the 
39 See, for example, § 77 of the Companies Ordinance. 
40 See § lS(c) of the Pledges Law, 1967; § 16 of the Sales Law, 1968; § SO of 
the Joint Investments Trust Law, 1961; and § 131 of the Tenant Proteetion Law 
(Consolidated Version), 1972. 
41 This faet was true unleBB it is assumed that the power to set aside an un-
reasonable exemption clause is an inherent power, "axiomatic from the very 
judicial function." See Zim v. Mazier, 17 P.D. 1319, 1454 (1963) (Witkon, J.). 
The different approaches to this assumption come from a different understanding 
of freedom of contract: iii it to be broadened so as to oblige the courts to reeognize 
unreasonable eontraetual terms' 
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Contracts (General Part) Law of 1973. Theoretically no basic 
difference exists between the provisions of section 64 of the 
Ottoman Code and those of sections 24 and 30. Owing to the 
basic similarity between section 64 and the new provisions of 
the 1973 Act, this discussion focuses initially on the operation 
of section 64, on the assumption that the rules applied there-
under will continue to be applied in the future.42 
In order to avoid the operation of an exemption clause under 
section 64, the party seeking avoidance had to show either the 
existence of pertinent prohibitory legislation or, alternatively, 
that the clause was contrary to public morality or public order. 
The Standard Contracts Law of 1964 well illustrates the type 
of prohibitory legislation upon which such an avoidance may 
be based, and further typifies the Israeli legislature's vigorous 
statutory intervention designed to control the use of exemption 
clauses. Under this law, the power vested in the courts to avoid 
the operation of exemption clauses - created by the use of 
broadly-worded authorization - is additional to the power 
vested with the judiciary under general contract law. Thus, 
any clause not within the ambit of section 14 of the Standard 
Contracts Law may still be susceptible to general· control." 
If a plaintiff is unable to predicate avoidance of an exemp-
tion clause upon an express statutory bar, he may nevertheless 
seek to avoid the operation of such a clause on the grounds it 
violates either public morality or public order. Under section 
64 of the Ottoman Code, "public morality" was defined in a 
restricted and precise sense; there was no presumption that 
an onerous exemption clause was necessarily against public 
morality." In contrast to the narrow, precise scope accorded 
the "public morality" concept, "public order" was an obscure 
42 This presumption seems realistic within the framework of the principle of 
public policy more than in other areas of contract law. § 64 was not construed 
in Israeli law in relation to its historical source but the courts have endeavored 
to give it original content. It is now necessary to do the same with all the pro· 
visions of the Contracts (General Part) Law. 
48 § 20 of the Standard Contracts Law. 
44 Bee Weirauch v. Director of Israel Lands 23 P.D.(I) 491, 493 (1969); which 
states that a plea of immorality will not be entertained in the narrow field of 
private civil law. 
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notion whose connotations were left to the broad discretion of 
the courts. The case law regarding the nature of the public 
order concept lends support to the conclusion that in Israel, 
unlike England, the public order provision of section 64 may 
be utilized to void unreasonable exemption clauses.'11 How-
ever, the courts currently appear reluctant to base avoidance 
of an exemption clause on these grounds, despite apparently 
having power to do so under sections 24 and 30 of the Con-
tracts Law of 1973." Instead, the prevailing interpretation 
of public order is that found in the case of Zim:'1 that avoid-
ance of an exemption clause hinges, first, upon its being found 
unreasonable (social or moral undesirability),'8 and second, 
by reference to the context in which the contract was made 
(i.e., standard contracts).'" However, the broad rule which 
Judge Silberg set forth in Zim was restricted by the two other 
judges who sat. ISO 
2. THE EXERCISE OF JUDICIAL CONTROL UNDER THE CONTBACTB 
(GENERAL PART) LAW OF 1973. 
The Contracts (General Part) Law of 1973 goes beyond a 
simple reenactment of the basic notion underlying section 64 
of the Ottoman Civil Procedure Code - that of avoiding the 
'II B.g. Fox v. Etzioni 11 P.D. 358, 361 (1957); Yahad v. Shimanski, 17 P.D. 
23 (1963); Riesenteld v. Jacobson, 17 P.D. 1012 (1963); Zim, BUpra n.41. 
'80/. Ellasl, BUpra n.3, at 226, describing direct control by means ot ol'ilre public 
lUI "a rare case." 
'1 Bupra n.41. 
'80/. Shoham v. Feiner, 14 P.D. 1451 (1960), deciding that a clause exempting 
from liability for damage to property is valid in point ot public policy. 
"Bee aZao State of Israel v. Hadad, 24 P.D.(I) 7, 12 (1970); Gideon v. Hevra 
Kadisha, 27 P.D.(I) 10,20 (1973). Nonetheless, the suggestion- but more than that 
- in local case law may be noted that the courts are ready to inquire into reasona· 
bility as a condition of the validity of contractual terms. In Gonshiorovitz v. 
Mifal Hapayis, 19 P.D.(III) 286, 306 (1965), Cohn, J. observed that he had no 
need to inquire into the reasonability ot the conditions involved in that ease 
because he held them void by reason of no notice having been given of them. It 
may be interred that in principle he would be prepared to consider the reasonable· 
ness of exemption and other clauses. 8.ee a7so Zim, supra n.41 at 293 per Witkon, 
J.: II the main thing is that the condition upon which the respondent relies is in 
itself reasonable in my vieW." 
110 Bee cases cited WI. 
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operation of a contractual clause only if it is contrary to pub-
lic policy. While the 1973 Act does adopt this notion, the law 
also introduces a new element of great significance in local 
contract law: the obligation to act in customary manner and 
in good faith both when negotiating a contract (section 12) 
and when performing it (section 39). A like obligation had 
earlier been imposed with regard to particular classes of con-
tracts by various enactments.lil With the passage of the 1973 
Law, this principle of good faith and customary manner now 
governs all contractual relations and even extends to pre-con-
tractual situations. 
In the exemption clause context, Continental law has con-
strued good faith in terms of balancing the interests of the 
parties. By way of contrast, Israeli law respecting standard 
contracts exercises control over exemption clauses under the 
Standard Contracts Law with no specific reference to good 
faith. However, application of the general good faith provi-
sions of the 1973 Act is not barred as an addition to the powers 
of control provided over standard contracts by section 14 of 
the Law. Instead, the Standard Contracts Law merely pro-
vides an additional cause of action without derogating the ex-
istence of other statutory causes of action. This fact raises 
the possibility that the good faith principle may occasionally 
be brought into play. It could arise, for example, when an 
exemption clause is not subject to the provisions of the Stand-
ard Contracts Law, including section '14 therein, because of 
some restriction contained in the latter statute.1i2 Also, utiliza-
tion of the good faith principle may be implicated when, after 
the exercise of judicial power under section 14 is exhausted 
by exercising control over the drafting of the terms of the 
contract, it becomes necessary to control the per/or'mance of 
the contractual terms. 
iiI See, for example, § 6 of the Sale Law, 1968; § 4 of the Hire and Loan Law, 
1971. Cf. § 3 of the Bill of the Contract of Employment Law, 1968. 
52 This result may arise because § 14 of the Standard Contracts Law extends 
only to "restrictive terms" in standard contracts which the court finds to be 
"prejudicial to the customers. " 
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The introduction of the good faith principle through posi-
tive legislation provides the Israeli courts with an effective 
means of judicially controlling the use of exemption clauses 
in standard contracts. However, the legislative approach in-
corporated in the 1973 Law, which applied the good faith re-
quirement to two separate stages of the contractual relation-
the making of the contract and its performance - requires in-
vestigation into the proper focal point for the exercise of con-
trol. 
Since exemption clauses :fix the scope and content of con-
tractual obligations;18 section 12, and not section 39, of the 
1973 Law should be regarded as this focal point. Although the 
obligations of good faith and customary manner appear in both 
sections, section 39 relates to the dynamic stage of contractual 
performance, whereas section 12 pertains not only to the dy-
namic stage of contractual negotiations, but also to the static 
stage of the drawing up of the contract. 
Since an exemption clause is part and parcel of a contract 
with all its other stipUlations, it is impossible to isolate an 
exemption clause and treat it separately from the contract 
as a whole. Hence, no plea under § 39 of lack of good faith 
will succeed against a party whose liability is limited from the 
outset. Once such good faith obligations have been restricted 
in advance by the inclusion of an exemption clause, the con-
tracting party against whom the exemption clause is operative 
cannot complain that the other party is not acting in good faith, 
since such a contention would impose a contractual condition 
contrary to those contained in the contract itself. A contrary 
result would demand the performing party to carry out - and 
in good faith! - obligations he has not assumed. Thus, if ex-
emption clauses restrict and exclude otherwise operative con-
tractual obligations ab initio, reliance upon an exemption clause 
cannot be treated as bad faith performance. For example, a 
seller, released under contract from liability for defects in the 
as Of. G. BRALEV, EmPTION CLAUSES, pp. 11 et 8eq. (1914, Jerusalem), (in 
Hebrew). 
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goods sold, does not perform the contract in bad faith if he 
delivers defective goods. His liability has from the outset 
been defined as extending only to the delivery of goods, and 
if there is any reasonable foundation for the claim against him, 
it lies not in the manner of performance but solely for non-per-
formance. 
Under the prevailing approach which treats the contract and 
exemption clauses as separable matters,54 it might be argued 
that a party who in the course of performance endeavours to 
release himself from a positive contractual obligation by rely-
ing on an exemption clause does not carry out the contract 
in good faith. But this argument presents the logical and prac-
tical difficulties discussed immediately above.55 It should also 
be remembered that good faith is a "residual category" of 
law, and therefore recourse to it can and should be made only 
after the exhaustion of the more specific provisions which exist 
in the contract itself. The fact that an exemption clause ap-
pears in a contract does not by itself provide a basis for plead-
ing lack of good faith. 56 Notwithstanding this fact, it is also 
clear that a party relying on a latent exemption clause cannot 
be said to be acting in good faith. In this latter situation, the 
party invoking the latent exemption clause stands in a posi-
tion similar to a party who gives his counterpart false in-
formation about the range and content of an exemption clause 
or who exploits his superior economic position to dictate on-
erous terms. The avoidance of such terms, although reliance 
on them is not in good faith, should be effected under the pro-
visions of law which are designed to apply to the given situa-
tion - i.e., the requirement of notice, liability for false rep-
resentation, and application of standard contracts law. 
54 This approach is employed mainly in the area of restraint of trade. Bee Yahad 
v. Shimanski, supra, n.45. Zim, supra, n.41 is also only explicable in the light of 
the possible avoidance of a single term under § 64(1). 
51i See aZso, G. BRALEV, supra n.53 at 22-4. 
1i8 See B. COOTE, "Ezception Clause8 and Unconscionability," 4 N.Z.U. L. REV. 
293 (1971). 
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Section 12 purports to introduce the concept of C'Ulpa in con-
trahendo/7 under which damages may be obtained from a party 
whose faulty conduct in the pre-contract negotiations has led 
to the invalidity of the contract or, alternatively, prevented its 
completion. The essential yardstick is good faith in the pre-
contract relations, and in this respect the principle differs from 
that of English law under which negotiations are undertaken 
at the parties' risk. 
Since the local Israeli courts have not given attention to the 
proper construction of section 12, any comment on its scope 
is at best a temporary guide. It is as yet difficult to say 
whether the section will be construed by itself according to its 
own terms or in the context of other laws which constitute its 
historical source. 
In any event, it is submitted that section 12 should not be 
restricted solely to those cases where an effective contract has 
not been made.58 The novelty of culpa in contrahendo is that 
it enables contractual liability to attach in the absence of a 
contract. However, the relevant situation in the exemption 
clause context is where a contract has indeed been formed 
but an attempt is made to extend the contractual relation, log-
ically and chronologically, from before the time the contract is 
. operative to the time of its formation. If no contract exists, 
any plea based on an exemption clause will, of necessity, fail. 
The difficulty in this area arises when there is in fact a con-
tract and a party relies on an exemption clause in seeking to 
be released from liability. In such situations, the issue is 
whether this plea is prevented by resort to a duty of good faith. 
The customary manner and good faith terms of section 12, 
like its underlying concept, enables the good faith require-
ment to be extended back to the stage of the formation of the 
contract. The section accordingly allows for a party to contend 
that an attempt to restrict liability is inherently contrary to 
good faith, and consequently the operation of an exemption 
57 See Explanatory Notes to the Bill of the Contracts (General Part) Law. But 
see SHALEV," Good Fait1dn Negotiations," 7 MISHPATIM 118 (1976). 
118 This is also to be inferred from the use of the disjunctive" or" in § 12 (b). 
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clause may be avoided even after a contract containing an ex-
emption clause has been made. The application of the good 
faith principle to the contract formation stage as well as to 
the performance stage renders complete control and regula-
tion of exemption clauses possible. This result is in accord-
ance with the basic position that such clauses are also to be 
regarded as means for determining the range of contractual 
liability. 
While it initially appears irrelevant whether section 12 or 
section 39 is applied since both prescribe good faith, this as-
sumption is incorrect since cases may arise in which section 39 
does not apply, necessitating the application of section 12. 
From a practical standpoint, the difference in the applicabil-
ity of these sections stems from the fact that while a party 
not acting in good faith in performance of a contract is liable 
for compensation in the ordinary amount under the Contracts 
(Remedies for Breach of Contract) Law of 1970, in a similar 
setting section 12 prescribes a lesser amount of damages when 
the "breach" occurs during the making of the contract. 
V. EVALUATION OF THE TBEATKENT 
TO BE ACCORDED EXEMPTION CLAUSES. 
A. What Authority ShouZd Ea;e'l'cise ControZ over Ea;emptiofl 
Olauses' 
A central question in exercising control over contractual pro-
visions concerns determining what is the proper authority for 
exercising such control. The choice lies between employing 
statutory or judicial control. While both approaches have dis-
tinct advantages and disadvantages, the analysis in this con-
text focuses on specific points characteristic of control over 
exemption clauses. 
Two preliminary observations are in order. The first ob-
servation is that identifying the question of the proper kind of 
control as being synonymous with a choice solely between ju-
dicial and statutory authority for exercising such control is 
apt to be misleading. This fact arises because control outside 
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the realm of law is also possible. For example, control over 
contractual provisions by means of economic and social checks 
and balances may be more effective than either judicial or 
statutory control. Thus, an active, powerful and knowledge-
able consumer protection organization may result in this kind 
of control. However, relieving the courts and the legislature 
from the burden of designing control mechanisms by trusting 
that control will be forthcoming from the play of a free market 
does not, in reality, appear desirable or rational. Instead, such 
an approach would be more likely to lead to unbridled com-
petition, oppression and exploitation. At the opposite pole 
from the approach relying solely on the market mechanism to 
control the contents of contractual provisions lies the pater-
nalistic view that the state and its organs should be completely 
entrusted with protecting the legitimate interests of the citi-
zen. This approach also appears to be undesirable and irra-
tional since it undermines the basic presumed validity of the 
freedom of contract principle. Moreover, sufficient guidelines 
for exercising control, may well be adequate to obtain the 
results ,Sought for short of such complete governmental pre-
emption. 
The second preliminary observation is that an attempt to 
-sharply distinguish between judicial and statutory control gives 
rise to a number of conceptual difficulties. Part of the difficulty 
stems from the fact that judicial control often derives its force 
and authority from statutory enactments, while conversely, 
statutory control is always ultimately enforced by the courts. 
However, this interrelationship is not always in force. For 
example, courts may exercise control of contractual provisions 
solely by virtue of their inherent powers or by virtue of a pub-
lic policy rule not derived from any statutory source. Simi-
larly, the legislature may assert its authority and exercise con-
trol by means of some non-judicial mechanism such as an ad-
ministrative body. 
In light of these considerations, a question arises whether 
statutory provisions designed to control exemption clauses 
which are implemented by the courts should be characterized 
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as judicial or statutory control. Resolving this issue seems to 
require reference to the substance of the provisions. Where 
the provision leaves room for the court's discretion, the con-
trol should be characterized as judicial, since avoiding or up-
holding the exemption clause is primarily a function of the 
adjudicative process. Where the statutory provisions prescribe 
avoidance under well-defined conditions either directly or by 
way of prescribing certain stipulations, the control should be 
characterized as statutory, since the courts in such a setting 
merely enforce the legislature's fiat. 
The recommendations of the English Law Commissionll9 are 
instructive of the difference of the modes of control. As noted 
earlier, the Commission distinguished between consumer and 
business sales. With respect to consumer sales, the Commis-
sion recommended that a number of the provisions of the Sale 
of Goods Act be made jus cog ens without giving private par-
ties the power to contract these terms away. Thus, the type 
. of control exercised in such situations is properly character-
ized as statutory. With respect to business sales, by way of 
contrast, the Commission recommended control by application 
of a broad reasonableness test assuming, initially, that control 
was determined necessary. The type of control exercised in 
the business sale context is therefore properly deemed judicial. 
Thus the Commission suggested two differing systems of control 
to meet two differing situations: one which would negate the 
validity of exemption clauses by precise criteria established 
by statute - statutory control- and the other vesting a wide 
discretion in the courts to avoid or uphold exemption clauses, 
guided by broad general standards - judicial control. 
1. STATUTORY CONTROL. 
Under a statutory system, prior control is exercised in two 
modes - by declaring that certain exemption clauses are void,80 
119 The Law Commission Report No. 24, discussed at text and n.6·13, 81lpra. 
80 Sell, for example, in English law, § 151 of the Road Traffic Act, 1960, and in 
Israeli law, § 77 of the Companies Ordinance. 
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or by. providing for certain minimum obligatory terms which 
cannot be contracted away.tll 
The main advantage of this system of control is that it pro-
vides stability and legal certainty. It enables people to con-
duct their affairs intelligently, to arrange their rights and 
obligations with some clarity, and to obtain sure legal advice 
regarding the validity of the contracts they make, thus avoid-
ing unnecessary litigation to the benefit of all concerned. 
However, this system also has certain disadvantages. First, 
legislation is political in character and reflects competing vested 
interests. Thus, statutory enactments may not adequately re-
flect the needs of politically weak or unfocused segments of 
society. Second, legislation is marked by rigidity which, while 
aiding stability, may further pose a barrier to change such 
that the legal system may be unable to respond to social, eco-
nomic and moral changes. Moreover, legislation often lags be-
hind social changes by the time it is finally adopted. In a 
rapidly changing legal context, such as the exemption clause 
area, this lag may be fatal for the balance which is sought 
between the different social forces at play.tlll Finally, it is often 
difficult to accurately frame a statute which will encompass 
the whole panoply of situations in which it will be justifiable 
. for courts to intervene or refrain from intervening in exemp-
tion clauses. 
2. JUDICIAL CONTROL. 
As noted earlier, an alternative to express statutory control 
of exemption clauses is judicial control. In this type of scheme, 
the courts utilize general legislative authorization, usually set 
forth in the broad undefined terms of reasonableness, conscion-
618ee, for example, §§ 4 and 12 of the Supply of Goods (Implied Terms) Act, 
1973 in English law, and in Israeli law, § 18(c) of the Pledge Law, 1967 and § 16 
of the Sale Law, 1968. 
62 Furthermore, the total avoidance of different kinds of exemption clauses may 
lead to infiationary tendencies in the economy. Presumably, exemption clauses 
which are open to such avoidance will be those in standard contracts, that is to 
say, contracts one party to which is normally a consumer. The reaction of the 
manufacturers or suppliers to avoidance will be two· fold, insurance against claims 
and shifting the cost of insurance upon tile consumer by increasing prices. 
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ability, fairness and/or good faith, to intervene into the unjust 
operation of exemption clauses. 
Employing such a scheme of judicial control avoids turning 
contract law into a closed system by providing "safety valves" 
for judicial intervention in an appropriate setting. Although 
various denominations are given to the standard applied in 
schemes utilizing judicial control- for example, reasonable-
ness, conscionability, good faith - the exact name given the 
standard does not change the essential content of the test. 
Substantively all these tests endeavour to balance the interests 
of the parties in the light of the moral principles which posi-
tive law seeks to embody. 
The advantage of utilizing judicial control by. use of pliant 
standards and referring to the circumstances of each case is 
that it leaves the courts a broad area for maneuver. It thus 
allows the law to change and evolve in step with current social 
mores. However, the major disadvantage of this system is that 
it militates against certainty and stability in contractual rela-
tions. Thus, the main advantage conferred by statutory con-
trol is lost by utilizing judicial control. This disadvantage 
should not, however, be overstressed. The legitimacy of cer-
tainty and stability must be examined and elucidated. While 
the ideals of certainty, stability and clarity each has its place, 
they are not the sole end of the law. A too-insistent demand 
for certainty in contractual transactions may well result in a 
failure to achieve substantial justice in a given case. Thus, 
the possible adverse effect of creating uncertainty, inherent in 
the exercise of broad judicial discretion, must be balanced 
against the equally important interest of doing justice in the 
framework of contractual law. 
A further relevant consideration in this area is whether the 
absence of such broad judicial control over exemption clauses 
results in certainty, clarity and stability. In current English 
law, judges have exhibited helplessness in the face of onerous 
exemption clauses and have been compelled to resort to fictions 
to evade rigid rules and outdated doctrines to reach equitable 
results. In this attempt to reach an equitable decision, great 
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confusion and uncertainty has often followed. Such a situation 
would seem to be improved by granting the courts express dis-
cretionary power to control exemption clauses. Indeed, as noted 
earlier, this conclusion has led the legislature in England re-
cently to intervene in this direction with regard to certain con-
tracts for the supply of goods. 
Contrary to the indirect control which has until now existed 
in England, it is submitted that legislation introducing open 
and direct judicial control over exemption clauses is both proper 
and necessary in modern economies. This conclusion finds 
support in the proposition that while it is difficult for courts 
to elaborate clear guidelines for exercising control over exemp-
tion clauses when courts are forced to resort to legal fictions 
to evade unjust results, explicit guidelines can more reason-
ably be developed when courts are vested with express author-
ity to intervene into the operation of such clauses. Judicial 
recourse to broad, flexible concepts like reasonableness, good 
faith and fairness will tend to produce a coherent body of sub-
stantive law such that the element of uncertainty will diminish. 
The c~e-by-case development of such standards will reduce 
uncertainty and help to achieve the most suitable· balance be-
tween the contesting demands of stability and justice in the 
field of contractual relations. 
In this light, the proper test to be applied to exemption 
clauses is one which employs a pliant measuring rod adaptable 
to the varying conditions of commerce and the cirCbmstances 
of each individual case and, further, which invites judicial cre-
ativity within the bounds of general empirical guidelines. 
Under this proposed general statutory standard, the courts 
are able to avoid those exemption clauses which are unreason-
able, unconscionable or contrary to good faith. Moreover, the 
validity of exemption clauses will also hinge on the particular 
circumstances of each case. By their very nature these circum-
stances differ from instance to instance and examination of 
each pertinent factor is a proper function of the court. Not-
withstanding the variety of situations a court may be required 
to investigate, reference to the existing case law enables the 
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following elements to be distilled as constituting relevant fac-
tors in determining the validity of an exemption clause.63 
(I) THE PARTIES' BARGAINING POWER. 
The relevance of the relative bargaining power of the par-
ties stems from the same factors which have led many coun-
tries to distinguish between those exemption clauses contained 
in standard sales contracts and consumer sales contracts." 
Where the respective bargaining powers are seemingly in bal-
ance, and the contracting parties negotiate at arm's length, 
a presumption arises that the exemption clause is a valid exer-
cise of the principle of freedom of contract. In such settings, 
the clause's validity should be initially sustained in order 
to preserve the remainder of freedom of contract. By con-
trast, quite different consideration~ should apply in situations 
involving standard or consumer contracts. Gross inequality 
of bargaining power in this context negates the presumption 
that the exemption clause reflects freely arrived at contrac-
tual terms. Constructive criticism must, however, reconcile it-
self with existing law and treat the nature and kind of con-
tract involved as only one of many elements - albeit a highly 
relevant one - in any examination of the validity of an exemp-
tion clause. 
(n) FORMULATION OF THE EXEMPTION CLAUSE. 
In examining the context in which the exemption clause was 
formulated, the presumed difference between standard and 
ordinary contracts is also conspicuous. With ordinary con-
tracts, there is nothing to prevent recognition of a broadly 
drawn exemption clause, provided that it clearly reflects the 
parties' intention to secure or grant exemption from a given 
83 See also Law Commission Report No. 24, If 113; §§ 4 and 12 of the Supply of 
Goods (Implied Terms) Act 1973. These sections set out a number of guidelines 
for the consideration of the courts, among them the circumstances of the case, when 
ruling on the reasonableness of exemption clauses. 
84 The last was adopted throughout by English law in the Supply of Goods 
(Implied Terms) Act, and it may be used beyond the area of sale contracts. See 
121 N.L.J. 873-74 (1971). 
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liability. Hence obscure or ambiguous drafting will form an 
obstacle to recognizing the clause's validity, either in whole or 
in part. In standard contracts the impact of the circumstances 
under which the contract was formulated differs from that in the 
commercial contract context, for it is submitted that exemption 
clauses should be wholly disallowed even if perfectly drafted. 
This conclusion follows from the fact that such clauses are 
usually imposed upon the consumer against his will and in a 
setting in which he has no recourse to other means of obtaining 
the goods sought.611 
( iii ) NOTICE. 
When a party has notice of the existence and content of an 
exemption clause, a presumption arises that the contracting 
party has acquiesced in its terms. This fact, in turn, tends to 
buttress the clause's validity and thus prevents an assertion 
that the clause should be set aside. Conversely, the absence of 
notice raises a presumption against a party relying upon an 
exemption clause that the undisclosed exemption clause is 
invalid." 
(iv) COMMERCIAL USAGE. 
The normal course of dealing in a particular branch of busi-
ness should raise an inference that a liability exemption which 
conforms with normal usage is valid. 
(v) PREVIOUS NEGOTIATIONS. 
The existence of similar terms in previous contracts between 
the parties also creates an inference of implied acceptance of 
an exemption clause.6T 
(vi) INSURANCE. 
A number of questions arise in the exemption clause setting 
which are relevant in deciding whether the clause is valid: Is 
insurance possible in the circumstances f Which party is ex-
65 See SHALEV, 8upra n.53, p. 36 et 8NJ. 
66 Cf. Parker v. Southern Eastern Railway Co., 2 C.P.D. 416 (1877). 
67 E.g., Spurling v. Bradshaw, 1 W.L.R. 461 (1956). 
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pected to insure against the risk of an exemption clause' What 
cost does insurance entail? In general an exemption clause will 
be considered reasonable where insurance is available to pro-
tect the party against whom the exemption clause is asserted. 
In commercial contracts, the bargaining powers of the parties 
being presumably equal, insuring against breach of contract 
is usually available in the normal course of trade.68 
(vii) F Am ALTEBN ATIVE. 
When a fair alternative exists to a contract having an exemp-
tion clause - i.e., the possibility of obtaining a contract without 
the clause, even if it costs more - some basis is present for 
assessing the reasonableness of the exemption clause. A party 
choosing a cheaper contract containing an exemption clause 
may have consciously chosen to assume the risk of loss. This 
element should be considered in light of the insurance element, 
since the cheaper contract may possibly have been chosen be-
cause of the possibility of insuring against the risks involved in 
the exemption clause. 
(viii) THE KIND OF RISK. 
Limitation of or exemption from contractual liability will 
appear more reasonable when the risk is unusual in the context 
of the particular contract involved. No obvious ground exists 
for not respecting the wish of a person exempting himself from 
a liability which is not a "natural" part of the obligation he 
assumes, particularly when this wish has taken contractual 
form. 
(ix) KIND OF OBLIGATION. 
It is more reasonable to sustain an exemption clause which 
relates to secondary or minor obligations than one which goes 
to the heart of the contract. If the broken obligation is a major 
68 For instance in a carria.ge contract, consideration should be given to the ques-
tion of who normally bears the burden of insurance against the risks involved_ It 
may be cheaper for the passenger or the owner of the goods carried to pay the 
marginal insurance than be charged more for the cRrriage_ 
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one the first reaction of the courts will be to deny validity to 
exemption from liability since to do so empties the contract of 
all content and turns it into a mere declaration of will. 
(x) INTEREST AFFECTED. 
A clause exempting a party from liability for injury to 
property will secure judicial recognition more easily than one 
regarding injury to the person.69 This is a matter of general out-
look which prizes a person's bodily integrity above his property 
interests. 
(xi) DEGREE OF FAULT. 
In exercising control the courts will incline to attach great 
importance to the question whether the exemption goes to loss 
caused negligently or willfully, or without fault. '10 Clauses of 
the latter kind are of course more reasonable than the former. 
(xii) CONSIDERATION. 
The presence of consideration will enhance the status of an 
exemption clause. A party agreeing to release another from 
liability in return for some benefit under the contract will find 
it difficult to plead lack of reasonableness.'l1 
(xiii) SUBJECT MATTER OF THE CONTRACT. 
This is another element to be taken into account in assessing 
the reasonableness of an exemption clause. For instance, an 
exemption clause in a sale of second-hand goods may well be 
treated as reasonable in contrast to one in a sale of brand-new 
goods. 
(xiv) EFFECT OF AVOIDANCE. 
Exemption clauses are a legitimate means of spreading risks 
and allocating loss, and they are legitimate for maintaining 
69 See note 21, 8'Upra. 
'10 Cf. RESTATEMENT OJ' CONTRACTS, §§ 574·75. See alBo Dun and Bradstreet v. 
A.G., 46 P.M. 92, 100,104 (1965). 
71 For example, such a benefit may be a rednetion of priee, sometimes to a mini-
mum. Cf. Genys v. Matthews, 1 W.L.R. 758 (1966) and Gore v. Van Der Lann, 2 
Q.B.31 (1967). 
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certain standards. The consequence of avoidance must there-
fore be taken into account; namely, who will shoulder the burden 
and bear the risks 7 
VI. CONCLUSION. 
Examining a variety of systems employed to control the un-
just operation of exemption clauses reveals a wide diversity in 
approaches. However, the salient factor to be noted from this 
investigation is that each examined system has concluded that 
justice requires that some degree of control over exemption 
clauses must be exercised. It is submitted that the proper ap-
proach to adopt in most cases is one which allows courts broad 
discretion to avoid the operation of clauses they deem unreason-
able and inequitable. Such an approach properly balances the 
interests of the parties involved, as well as allowing the broadest 
possible scope to the freedom of contract principle in the context 
of exercising some degree of control over exemption clauses. 
